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OPINION D ORDER
The appellant has timely petitioned for review of the
November 7 and December 23, 1988 initial decisions which
dismissed her appeals of the agency’s removal action (Docket
No. BN07528810210) and alleged suspension action (Docket No.
BN0O7528810200) for lack of jurisdiction.l For the reasons
stated below , the Board DENIES the petitions because they do

not meet the criteria for review set forth at 5 C.F.R.

1 we find it appropriate to join these appeals since they
relate to different aspects of the same action. 5 C.F.R.
§ 1201.36.
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§ 1201.115. We REOPEN these appeals on our own motion under

5 C.F.R. § 1201.117, however, and AFFIRM the initial
decisions as MODIFIED by this Opinion and Order, still
DISMISSING the appeals for lack of jurisdiction.

BACKGROUND )

The agency removed the appellant from her position as
Supervisor, Station/Branch Operations, in Newton Highlands,
Massachusetts, effective September 2, 1988, for failure to
meet the requirements of her position. In support of this
charge, the agency alleged that the appellant had violated
agency procedures by allowing one employee to clock-in
several other employees, had inflated mail volume figures by
not using prescribed measuring methods, and was absent
without leave (AWOL) from July 9, 1988, to the date of the
notice of proposed removal, July 27, 1988. See Removal
Initial Appeal File (IAF), tab 14, Agency File, tab 7AB.

The appellant timely filed two separate petitions for
appeal with the Boston Regional Office and reguested a
hearing in both appeals. In her first petition, the
appellant contended that the agency had directed her not to
report to work from July 9 onward, and thatﬂits placement cf
her in AWOL status therefore constituted a constructive
suspension which was effected without adverse action
procedures. In her later-filed petition challenging the

removal action, the appellant contended that the action was
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not taken for just cause and did not promote the efficiency

of the service.? ‘Removal IAF, tabs 1, 3.

In response to the appeals, the agency contended that
it had notified the appellant on June 24, 1988, of the
infractions regarding her performance, that the .appellant
then took sick leave, with medical documentation, until July
8, 1988, but that the appellant thereafter failed to return
to duty or offer administratively acceptable documentation
to justify her continuing absence. See Removal IAF, tab 14.
On this basis, the agency contended that it acted properly
in placing the appellant in AWOL status and that the AWOL
did not constitute a constructive suspension.

Before the hearing requested by the appellant could be
held, the agency rescinded the removal action, effective
September 17, 1988, and moved for dismissal of the removal
appeal on this basis. The agency also moved for dismissal
of the suspension appeal on the ground that the Board 1ack§d
jurisdiction to consider the appellant’s AWOL status. The
apvellant objected to the agency’s motions, contending that
the agency had not completely rescinded the removal action
because it had not canceled the AWOL, whi;h was one of the
bases for the action, nor had it restored her to her former
position. The administrative judge issuvasd separate initial
decisions which dismissed both appeals for 1lack ;of

jurisdiction.

2 The administrative judge initially joined the appeals, but
then subsequently issued an order vacating the joinder
order. Suspension IAF, tabs at 9, 24.
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In an initial decision issued on November 7, 1988, the

administrative judge found that the agency restoration of
the appellant to her former position at the Newton Highlands
facility constituted a complete rescission of the removal
action, and that it was not necessary for the agency to
cancel the AWOL in order to restore the appellant to the
status quo ante. Removal IAF, tab 28, at 3. Additionally, he
found that no statute, rule, or regulation provides for
appeal from an agency decision to place an employee in AWOL
status, citing Rose v. Department of Health and Human
Services, 721 F.2d 355, 366 (Fed. Cir. 1983); and he ruled
that, qu any event, the appellant’s allegation that the
AWOL constituted an ~oppealable suspension was the subject of
a separate appeal. £

In her petition for review of that decision, the
appellant contends that the administrative judge erred in
finding that the agency’s rescission of the removal action
did not require it to cancel the AWOL. She also contends
that the administrative judge erred in interpreting Rose.

In an initial decision issued on December 23, 1988, the
administrative 4judge rejected the appeliant's contention
that the agency’s placement of her in AWOL status from July
9 to September 2, 1988, constituted a constructive
suspension action, and he therefore dismissed the appeal for
lack of Jjurisdiction. Suspension IAF, tab 37, at 8.
Specifically, he found that: (1) The appellant requested and
received sick leave from'ﬁune 24 to July 8, 1988, id. at 2-

3; (3) Mr. Galvin, the Area Manager of the appellant’s
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facility, provided credible testimony that he informed the

appellant that she should return to work when she recovered
from her illness, id. at 7; (3) the credible evidence of
record did not support the appellani’s claim that she was
*directly informed by Galvin not to report for work from
July onward', but rather [to] go home and await a removal
notice,” id. at 6; (4) from the time that the appellalnt
received the notice of proposed removal t',’.;arging her with
AWO1,, she was clearly on notice of her obligation to return
to work or to clarify her status through additional requests
for sick 1leave, but she neither r.eported for work nor
requested leave, id. at 8: (5) the appellant did not carry
her burden of establishing that the agency placed her in a
nonduty, nonpay status against her will; and (6) because no
appealable action occurred, there was no basis for deciding
the appellant’s claim of sex discrimination, id. at 8 n.10.
In her petition for review of the latter decision, the
appellant contends that the administrative judge erred in:
(1) Crediting the testimony of the agency’s witnesses who
stated that they had not told the appellant she could not
return to work rather than the appéilant’s contrary
testimony:; (2) failing to inform the appellant in the
initial decision of ”mixed case” appeal rights, which would
have provided her with a right to seek further review of the
Board’s findi-ngs with respect to her sex discrimination
claim before the Equal Enmployment Opportunity Commission
and/or a Federal distrrfét court; and (3) vacating his

initial order joining the appeal of the removal action and
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the appeal of the alleged constructive suspension action and

- issuing separate initial decisions concerning these appeals,
thereby depriving the appellant of an opportunity to show
that the removal action was based on prohibited sex
discrimination and depriving her of the opportunity to seek

attorney fees under 5 U.S.C. § 7701 (g)(2).

ANALYSIS

The administrative -judge properly found that'the appellant

did not establish that the agency’s placement of her in AWOL

status constituted a constructive susgenéion within the
Board’s jurisdiction.

The Board and the courts have consistently held that
AWOIL, by itself, is not an appealable matter. Aho v.
Department of Agriculture, 25 M.S.P.R. 569, 571 note, aff-‘d,
776 F.2d 1065 (Fed. Cir. 1985) (Table); Rose, 721 F.24 at
366.2 1In order for the Board to assert jurisdiction over an
agency action placing an employee in AWOL status, he or sﬁe
must establish that the action constituted a constructive
suspension within the Board’s jurisdiction or raise the AWOL

in connection with an otherwise appealable matter. See

3 We find no merit in the appellant’s contention that the
administrative judge erred in relying on Rose in finding
that there is nc right of appeal from an agency decision to
place an employee in AWOL status. Removal IAF, tab 28 at- 3.
The appellant attempts to distinguish Rose from the instant
case on the ground that Rose concerned an appeal from a
proposed removal action whereas the removal action in the
instant case was actually effected (but later rescinded) by
the agency. We note, however, that the court’s holding in
Rose that AWOL is not an "appealable action was expressed in
general terms and was n't predicated on whether the proposed
removal action therein was effected. Hence, we do not find
that this factual distinction makes Rose inapplicable here.
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Buceci v. Department of Education, 36 M.S.P.R. 485, 49]

(1988). A *suspension” is defined as “the placing of an
employee, for disciplinary reasons, in a temporary status
without duties and pay.” 5 U.S.C. § 7501(2). Suspensions
for more than 14 days are appealable to the Board. .5 U.S.C.
§§ 7512(2) and 7513(d).

In Martel v. Department of Transportation, 735 F.2d 504
(Fed. Cir. 1984), affirming 15 M.S.P.R. 141 (1983), cert.
denied, 469 U.S. 1018 (1984), the court agreed with the
Board’s conclusion that, to establish that placement in
AWOL status constitutes a suspension, an employee must show
that he was placed on AWOL ”“against his will-i.e, that he
was in fact ready, willing, and able to come to work,” and
#for disciplinary reasons.” 735 F.2d at 507-08.
Additionally, the court implicitly agreed with the Board's
conclusion, see 15 M.S.P.R. at 149-150, that to establish
that he was ready, willing, and able to report to work, tﬁ'e
enployee must show that he contacted an agency official with
decision-making authority (in person or otherwise) to
communicate unequivocally his availability and his desire to
return to duty. 735 F.24 at 507-08.

In subsequent decisions, however, the court has
appeared tc eliminate the “ready, willing, and =zable”
requirement from the jurisdictional test for mény
suspension cases based on enforced leave (sick leave, annual
leave, or leave without pay). See, e.g., Thomas v. General
Services Administration, '.756 F.2d 86, 90 n.5 (Fed. Cir.

1985), cert. denied, 469 U.S. 1018 (1985): Litoff, Enforced
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Leave as Suspension in the Federal 3Sector, 39 Labor L.J.

729, 747 (1988) (concluding that the court’s decisions in
Thomas, Mercer v. Department of Health and Human Services,
772 F.2d 856 (Fed. Cir. 1985), and Pittman v. Merit Systems
Frotection Board, 832 F.2d 598 (Fed. Cir. 1987), have
effectively eliminated the “ready, willing and able” test
in many, if not all. enforced leave cases). However, in
Thomas, Mercer, and Pittman, the court did not address
whether it intended to eliminate the “ready, willing, and
able” test not only for suspension cases based on enforced
leave but also for suspension cases based on AWOL, the
status at issue here.?

In the instant case, the administrative judge applied
the Thomas test, which arose out of an enforced leave case,
and concluded that the agency’s placement of the appellant
in AWOL status did not constitute a constructive suspension.
Suspensijon IAF, tab 37 at 8. To the extent that tﬁe
administrative judge’s failure to also apply the Martel
test, which arose out of an AWOL case, was error, we find
that this omission does not constitute reversible error
because, as explained below, the appellant .;iid not show that

the AWOL constituted a suspension under either the Thomas or

Martel tests.

4 The Board has previously distinguished Dbetween
constructive suspension cases based on AWOL and those based
on enforced leave, and has declined to apply the Pittman
test, which arose out of an enforced leave case, to a
constructive suspension appeal based on AWOL. Bucci, 36
M.S.P.R. at 491-92.
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Based on his credibility findings, the administrative

judge rejected the appellant’s claim that one agency
official asked her to return her office keys and that
another agency official, Mr. Galvin, directly informed her
not to report for work from July 9 onward. Id. at 6.
According to the appellant, Mr. Galvin made this statement
on July 8, 1988, when the appellant visited his office to
present medical evidence regarding her absence during the
previous week. The administrative judge instead credited
the testimony of an agency witness to whom the appellant
gave her office keys that the appellant spontaneously
offered to return her keys without being asked *to do so.
Additionally, the administrative judge credited the
testimony of another agency witness that the appellant was
never told not to report for work, but rather, directed to
return to work when she recovered from her illness or to
submit additional medical evidence. The administratiife
judge found that the *estimony of the agency witness that
the appellant voluntarily returned her Kkeys was detail_ed,
internally consistent, and consistent with the appellant’s
admitted Dbehavior, whereas the appeflant's contrary
testimony was wvague. Suspension IAF, tab 37, at $5~6. For
similar reasons, the administrative judge also discounted
the appellant’s testimony that an agency official directed
her not to report to work from July 9 onward, and credited
the contrary testimony cf the agency witnesses. Id. at 6-8.
We £ind the appella;nt's petition provides no basis to

overturn the administrative judge’s credibility findings in
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this regard. Specifically, the appellant has not

demonstrated any internal inconsistencies, inherent
improbabilities, or contradiction in the evidence so0 as to
warrant review of the admini-trative 3judge’s credibility
findings. Weaver v. Depariment of the Navy, 2 M.S.P.R. 129,
133-34 (1980), aff’d, 669 F.2d 613 (9th Cir. 1982) (per
curiam). Consistent with the Board’s decision in Hillen v.
Department of the Army, 35 M.S.P.R. 453, 458 (1987); the
administrative judge identified the factual gquestions in
dispute, summarized all of the evidence on each disputed
factual gquestion, stated which version he believed, and
explained in detail why the chosen version was more credible
than the other versions. Suspension IAF, tab 37, at 4-8.

In light of the administrative judge’s findings, it is
clear that the appellant voluntarily chose to remain absent
from work, and she therefore failed to show that the agency
placed her in a nonduty, nonpay status against her wilk.
Thus, applying the Thomas test, the administrative 3judge
properly found that the appellant failed to show that her
placement in AWOL status constituted a constructive
suspension within the Board’s jurisdictioﬁ‘. The appellant
also did not establish a suspension uncder the Martel test,
since she failed to show that she contacted an agency

official with decision-making authority to communicate
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unequivocally her availability and her desire to return to

duty. Martel, 15 M.S.P.R. at 149-50.°

The restoration of the appellant to the status guo ante,

upon cancellation of her removal, did not require the agency
to cancel the appellant’s AWOL status under these

circumstances.

The appellant asserts in her petition that the
administrative judge erred in not ordering the agency to
cancel her AWOL status on the ground that the expungement of
her AWOL status was required in order to completely rescind
the removal action and restore her to the status quo ante.
Restoration of an employee to the status quo ante requires
the employee to be placed in, as nearly as possible, the
same situation that he or she would have been in if the
action in question had never occurred. Kerr v. National
Endowment for the Arts, 726 F.2d 730, 733 n.3 (Fed. Cir.
1984) . For the reasons set forth below, we find no merit in
the appellant’s contention that the agency was required to
cancel her pre-removal AWOL status in order to restore her
to status quo ante.

The Board has held that an agency’s unilateral
modification of an appealed action cannot divest the Board
of Jjurisdiction over the action unless the appellant

consents to the divestiture or the agency completely

5 since the appellant has not satisfied this prong of the
Martel and Thomas tests, there is no need to reach the issue
of whether the agency’s placement of the appellant on AWOL
was effected for disciplinary reasons, as regquired by 5
U.S.C. § 7501(2).
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rescinds the action under appeal. See Himmel v. Department

of Justice, 6 M.S.P.R. 484, 486 (1981). Cancellation of the
action appealed constitutes a  complete rescission only if
the appellant is returned to the status quo ante. Ferguson
v. Department of Justice, 23 M.S.P.R. 55, 56-57 (1984).

The Board has long held, however, that it is generally
inappropriate for an administrative Jjudge to direct an
agency to change an employee’s AWOL status or leave status
because this status is not, in itself, an appealable action.
See Barger v. Department of Justice, 11 M.S.P.R. 170G, 176
(1982); Bradley v. U.S. Postal SerViée, 35 M.S.P.R. 394, 397
n.4 (1987). Where, as here, the agency’s placement of the
employee in an AWOL status preceded the removal action, the
cancellation of the action returns the appellant to the same
AWOL status she would have been in if the removal action had
never occurred. To requj.re cancellation of an appellant’s
pre-removal AWOL status would violate the status quo ante
principle since it would place the appellant in a clearly
more advantageous position than he or she would have enjoyed
if the removal action had not occurred. ' See Collier v.
Office of Personnel Management,t29 M.S;P.ﬁ: 38, 41 (1985},
aff’d, 795 F.2d 1019 (Fed. Cir. 1986) (table). We can
discern no reason for applying a contrary rule in this case
merely because the rescission of the removal action here
resulted from the agency’s unilateral action, rather than a
Board determination reversing the action and ordering its

cancellation.
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Although the Board held in Barger that it would

generally be improper for an administrative judge to require
an agency to change an employee’s leave status, it “did not
rule out the possibility that such an order would be
appropriate under certain circumstances.” 11 M.S.P.R. at
176 n.9. Subsequent Board decisions have recognized, in
effect, three exceptions to the Barger rule, althougl: the
Board has not always explicitly identified its decisions as
applying an exception. The instant case presents an
opportunity for the Board to examine these exceptions in
more detail, to identify their underlying rationale, and to
determine whether or not they apply in this case.

The first exception‘ involves cases where the Board
finds that a period of nonduty _-‘,‘;ahd nonpay status (such as
enforced leave or AWOL) constitutes an improper suspension
which must be reversed. In those cases the Board has
ordered the agency to cancel the nonduty, nonpay status ar;‘nd
to place the appellént on active duty for the period in
question. E.g., HWoodall v. Federal Energy Regulatory
commission, 28 M.S.P.R. 192, 196-97 (1985). In this type of
case, the leave status at issue did not pfécede the alleged
suspension action, but L"'r\ather, the dates of the "enforced
leave and the suspension action were co-extensive. See,
e.g., Woodall, 28 M.S.P.R. at 193, 197. Thus, the Board’s
cancellation of the enforced leave in Woodall and similar
cases is required to return the employee to the status quo
‘ante since, but for tht; | improper suspension action, the

employee would not have been placed on enforced leave. This
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exception provides no basis to cancel the AWOL at issue

here, however, because the administrative 3judge in the
instant case correctly found that no suspension action
occurred. Suspension IAF, tab 37, at 8.

The instant case is clearly distinguishable.from the
Board’s decision in Bruning v. Veterans Administration, 39
M.S.P.R. 303 (1989), on remand from 862 F.2d 321 (Fed. Cir.
1988) (Table). Pursuant to the court’s decision, the Board
ordered the cancellation of a period of AWOL that occurred
from the date of the appellant’s reinstatement following the
agency’s rescission of a \removal action until the date the
initial decision in that appeal was issued. See 39 M.S.P.R.
at 303. However, the administrative judge in Bruning had
found that this period of AWOL was a constructive suspension
effected without adverse action procedures. See Bruning v.
Veterans Administration, 32 M.S.P.R. 213, 215 (1987), rev‘d
on other grounds, 834 F.2d 1019 (Fed. Cir. 1987').
Additionally, because the agency in Bruning retroactively
effected the removal action to coincide with the appellant’s
last day of active service, 834 F.2d at 1020, the period of
AWOL at issue there post-dated the effeé‘tive date of the
removal action, unlike the period of AWOL at issue here,’
which preceded the effective date of the removal action.
Hence, Bruning may best be viewed as a case where
cancellation of the AWOL was required because of the unique
circumstances of that case (i.e., the retroactive nature of
the removal action) or,." alternatively, because the AWOL

constituted an improper constructive suspension action.
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These circumstances, however, are not present ia the instant

case.

A second exception to the rule that the Board will not
. order a change in an employee’s leave status is represented
by a case in which the Board found that the leave status in
guestion, AWOL and sick leave, was a direct result of
'riiscriminatory actions taken by the agency because of the
appellant’s handicap. Bradley, 35 M.S.P.R. at 397. In
Bradley, the Board ordered the agency to cancel the
appellant’s AWOL status and to recredit his sick 1leave,
notwithstanding the administirative judge’s finding
sustaining the AWOL charg=, which the Board did not disturb.
The Board concluded that requiring the agency to change the
appellant’s leave status was consistent with the “make
whole” objective of the anti-discrimination law violated by
the agency. Id. at 397 n.4. This exception is also
inapplicable here, since the administrative judge correctiy
found that he could not consider the appellant’s claim that
- the alleged constructive suspension uction was based on
prohibited sex discrimination in the absence of an action
within the Board’s jurisdiction.6 Wren v."Department of the
Army, 2 M.S.P.R. 1, 2 (1980), aff’d sub nom. Wren v. Mq;fit

Systems Protection Board, 681 F.2d 867, 871-73 (D.C. Cir.

6 Contrary to the appellant’s contention in her petition
for review, the administrative 3judge did not err in not
providing her mixed case appeal rights in the initial
decision dismissing her appeal of the removal action for
lack of jurisdiction. ' Removal IAF, tabs 30, 31. Mixed case
procedures are not applicable to appeals which are not
within the Board’s jurisdiction. O©O‘Neal v. United States
Postal Service, 37 M.S.P.R. 125, 128 (1988).
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1982) (5 U.S.C. § 2302(b) is not an independent source of

Bﬁard jurisdiction}.

2 third exception to the rule that the Board will not
order an agency to change an appellant’s leave status is
represented by cases where the Board reverses a personnel
action and orders an agency to award the back pay and
| benefits, including leave, which an employee would have
earned but for the unwarranted personnel action. These
cases focus on the leave which an appellant should have
earned between the date on which the action was effected and
the date on which it was cancelled. See Andreko v.
Department of Transportation, 30 M.S.P.R. 65, 67-68 (1986)
(ordering restoration of sick leave); Novinsky v. Department
of Defense Dependents Schools, 37 M.S.P.R. 272, 275-76
(1988) (ordering restoration of home leave). Although a Board
order directing an agency to restore an appellant’s leave
may not actually result in a change from one type of lea%e
sctatus to another, these cases may be viewad as an exception
to the Barger rule since they directly affect the
appellant’s leave balanc@. This exception provides no basis
to require the agency in the instant ca"se to cancel the
appellant’s AWOL, however. Since the AWOL at issue here
preceded the removal action, the cancellation of the AWOL
was not part of the back pay and benefits to which the
appellant was entitled, even assuming that the agency’s
unilateral rescission of the removal action is considered as
equivalent, for back ﬁéy purposes, to a Board order

directing the agency to cancel the action.
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As the preceding examples show, the gravamen of the

cases in which the Board has made exceptions to the Barger
rule and directed an agency to change or otherwise affect an
appellant’s leave is that this remedy was nhecessary to
effect the ”“make whole” objective of an anti-discrimination
law or to implement the related principle of returning an
appellant to the status quo ante, i.e., placing the
appellant in, as nearly as possible, the same situation he
or she would have bez2n in if the action in question had not
occurred.’ The remedy which the appellant seeks in this
case -- cancellation of her pre-removal AWOL status -- not
only does not fit within any of these exceptions but would
also violate the status quo ante principle which at once
provides the overriding rationale for the exceptions and
represents a fundamental legal principle which the Board is
required to observe in enforcing its orders. Kerr, 726 F.2d
at 733. On this basis, we conclude that the administratiée
judge properly found that the agency was not required to
cancel the appellant’s AWOL status when it rescinded the
removal action in order to return the appellant to status

quo ante.

7  our discussion of these three exceptions should not be
read as an indication that these exceptions are exclusive.
There may also be other circumstances where an order
directing an agency to change an appellant’s leave status is
necessary to return the appellant to the status quo ante or
is otherwise appropriate.
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The adminjistrative judge did not err jin vacating his order

jeining the appeals.

The Board’s administrative judges may consolidate or
join appeals on their own motion if doing so would expedite
the adjudication of the cases and not adversely affect the
interests of the parties. 5 U.S.C. § 7701(f): 5 C.F.R.
§ 1201.36(b): Noa v. Department of Transportation,
15 M.S.P.R. 126, 131 (1983), aff’d in part sub nom. Moylan
v. Department of Transportation, 735 F.2d 524 (Fed. Cir.
1984), cert. denied, Schapansky V. Department of
Transportation, 469 U.S. 1018 (1984). The Bocard has not
previously addressed the standard which is applicable to the
separation of appeals which were previously 3joined or
consolidated, however., We find, by analogy, that the
separation of appeals should be governed by the same generic
considerations which are applicable to their consolidation
or joinder in the first instance, i.e., whether fhe
separation would expedite the processing of the appeals and
not adversely affect the interests of the parties.

Applying this standard, we find no basis to conclude
that the administrative judge abused nis discretion in
separating the appeals and/or that this action prejudiced
the appellant.8 In his order finding that it was

appropriate to 3join the removal appeal and the alleéed

8 we note, at the outset, that it is somewhat disingenuous
for the appellant to object now to the order which separated
the appeals since she had initially submitted what she
termed a “qualified” objection to the earlier order which
joined the appeals. Suspension IAF, tab 10.
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constructive suspension appeal, the administrative Jjudge

also found that the appellant was entitled to a hearing in
the suspension appeal and that it was appropriate to join
the hearings in the two appeals. Suspension IAF, tab 9.
After the agency submitted evidence that it had .rescinded
the removal action and the appellant responded to that
evidence, however, the administrative judge issued another
order in which he found that the agency had made a prima
facie showing that the appellant had been returned to the
status quo ante, and he vacated his earlier order joining
the appeals. Id. at tab 24. We find that the agency’s
rescission of the removal action during this proceeding
clearly placed the removal appeal in a completely different
adjudicatory posture than when it was first filed and joined
with the suspension appeal. The administrative Jjudge’s
subsequent separation of the appeals expedited their
processing, since the adjudication of the removal appea"l,
which ultimately did not require a hearing, was no longer
tied to the adjudication of the suspension appeal, which did
require a hearing.

Additionally, we find no merit in the appellant’s
contention that the separation of the appeals prejudiced her
because it deprived her of an oppoftunity to show that the
agency’s removal action was based on sex discrimination and
thus deprived her of an award of attorney fees under 5
U.s.C. § 7701(g)(2), the standard applicable when the
Board’s decision is bas;d on a finding of discrimination

prohibited by 5 U.S.C. § 2302(b)(1). The administrative
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judge correctly found that he had no authority to consider

the appellant’s sex discrimination claims in the absence of
an appealable action. Suspension IAF, tab 38, at 8 n. 10.

The appellant has not shown how the removal and suspension

appeals -- and hence, her sex discrimination claims -- would
have been within the Board’s Jjurisdiction if the two
appeals had remained joined. Consequently, there is no

basis to find that the appellant was prejudiced by the
separation of the appeals. Cf. Harrison v. Department of
Transportation, 15 M.S.P.R. 624, 626 (1983) (the Board found
no error in the consolidation of closely related appeals
where the objecting party failed to demonstrate any
resulting prejudice).
ORDER
This is the Board’s final order in these appeals.

5 C.F.R. § 1201.113(c).

NOTICE TO APPELLANT

You have the right to request the United States Court
of Appeals for the Federal Circuit to review the Board’s
final decision in your appeals if the court has
jurisdiction. See 5 U.S.C. § 7703(a)(1):' You must submit
your request to the court at the following address:
United States Courﬁ of Appeals

for the Federal Circuit

717 Madison Place, N.W.

Washington, DC 20439
The court must receive your request for review no later than

30 calendar days after- receipt of this order by your

representative, if you have one, or receipt by you
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personally, whichever receipt occurs first. See 5 U.S.C.

§ 7703(b) (1).

FOR THE BOARD:

Clerk of the Boa
Washington, D.C.



